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STATEMENT OF THE CASE.

We have no particular criticism to make of plain-

tiff's statement of the facts, except that it does not

show clearly that plaintiff is attempting to jump and

hold the mining claim of defendants, because defend-

ants' recorded location notice was defective. If it be

true as we assert that plaintiff is striving through a

technicality to take away from defendants mining

ground to which they are entitled as prior locators

and possessors, then the statement of facts should

show that situation clearly and we wish to smn up the

facts in our own way to justify if possible our con-

clusion.

On July 23rd, 1903, defendant, CHARLES A.

VOGEL, located a claim, which admittedly includes



the ground sued for by plaintiff save and excepting

an inconsiderable and negligible portion about which

there seems to be no controversy. The history of this

particular location is best given in Vogel's own

words.

"I am one of the defendants in this action
* * * I am acquainted with the ground in

controversy; I am acquainted with what plain-

tiff calls his Number Five Below Creek claim
and have been acquainted with it since 1901. I
am acquainted with the Lillian Association
claim. * * * I made the location of the Lil-

lian in the spring of 1903 ; I believe it was July
we put up our stakes and filed the location no-
tice ; I made discovery prior to that time, though,
prior to 1903, and we put mounds at that time

;

we put four corner stakes and a center stake

—

that is, a side line stake on each side ; the initial

stake was—well, we started right here at the

southwest corner. * * * We placed the four
corner stakes and placed a stake in the center,

what we term a line center, with heavy mounds
around each stake; the stakes were 2x3 ^s and
2x4 's, sawed lumber; they stood four feet above
the ground; we placed the location notice upon
the iiitial stake; that location notice described
the claim by reference to the boundaries. This
location notice remained upon the ground until

January, 1905, when I filed an amended location

notice ; I had the ground surveyed and the loca-

tion notice was upon the ground at the time.
* * * I was upon this ground very often in

1903; there wasn't a week passed but I was on
the ground ; at that time I was working also on
Moonlight. I kept up the stakes all the time
and they were marked all the time; I put the

name at the time I located upon the stakes; I
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put tlie name in pencil and marked the number
of tlie corners, the corner and also the number,
and after that in the summer, in the fall of 1904,

we had it surveyed and- Mr. Gibson marked them
himself properly. The claim was surveyed
some time in November, 1904; I was present at

the time of the survey; the original stakes were
standing at that time and the location notice was
on the ground. * * * "

(Transcript pp. 23, 24, 25, 26 and 27.)

Nearly a year and a half after Vogel's location, to-

wit, November 21st, 1904, plaintiff made a location

of the same ground and the history of his location

can best be given in his own words.

"I located No. 5 Below on Wonder Creek on
the 5th day of November, 1904; I located the

claim in the usual way ; I put my initial stake at

the center of the south end line adjoining the

upper end center of Nr. 6 claim, and posted my
notice there ; I called that the initial stake ; it is

the south end center; I placed a board stake at

each corner ; the stakes were about 3 feet high, I
should judge, and some 3 or 4 inches wide, and
I marked each stake and on the initial stake T
wrote 'initial stake. Claim No. 5, Wonder Creek,

W. H. Sturtevant, locator.' The stake at the

southwest corner I marked 'Stake No. 1, south-

east corner. Claim Five
'

; the stake at the north-

east corner I marked 'Stake No. 2, northeast

corner, Claim No. 5
'

; the stake at the northwest
corner I marked ' Stake No. 3, northwest corner,

Claim No. 5'; the stake at the southwest corner
I marked ' Stake No. 4, southwest corner. Claim
No. 5.' and I put my name on the stakes. Short-

ly afterwards I put in better stakes, I put in

2x3 's or 2x4 's, I have forgotten which, and put



the same marks on them and cut them in with
a knife so that they could not be rubbed out.

Tlie same stakes are there still, standing in the

same places; and I also put mounds of sod
around the stakes. I put my location notice

upon the initial stake at the time I made
the location; I recorded the location notice

a day or two after; the one I recorded was an
exact copy of the one I posted on the ground.
* * * I dug down as deep as I could at various

places and found gravel, and I also found gold;

I made my discovery there, that would be on the

southerly portion of the claim, probably within
one hundred or two hundred feet from the

southerly end line. * * * The first time that

I knew that there was anyone claimed any in-

terest in the ground under the Lillian Associa-

tion was when Mr. Gibson, the surveyor, came
out and surveyed it and he said it was the Lil-

lian Association. I believe that was some time
during the latter part of November, 1904 ; it was
after I had located. * * * The first I knew of

that claim was when Mr. Gibson set up the

stakes; I had seen no stakes of that claim be-

fore then; that was within a few weeks after I
had located, I don't remember just how long

—

a very few weeks; I don't think it was a month

Q. Did you examine the stakes that he sur-

veyed for?
A. I never found any that he surveyed from.

Q. Didn't know whether there was any there

or not?
A. I don't think there was, because I never

found any; I was looking for them.

Q. Never saw any work done on that ground ?

A. No.
Q. No holes or anything of that kind?
A. No, not on the creek claim. * * *
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(Transcript pp. 17, 18, 19, 20, 21, 22 and 23.)

Mr. Vogel also testified that assessment work had

been done for one of the defendants on the claim.

(Trans, p. 33.)

There is no dispute about the location notice posted

and recorded in July, 1903, by Vogel, and it can be

read in the Transcript ; also the location notice posted

and recorded in November, 1904, by the plaintiff ap-

pears in the transcript and is not disputed. Vogel

thinking that his location notice as recorded July

24th, 1903, was defective as to the description of the

claim, recorded an amended location notice correctly

describing the claim, January 7th, 1905, but after

plaintiff had succeeded in getting his location notice

of record November 7th, 1904.

The issues of fact were submitted to a jury and a

verdict was rendered in favor of defendants. The

stamp of truth is placed by the verdict upon Vogel 's

story of the location of the ground and the acts of

possession exercised over it. Plaintiff must recover

then if at all not on the strength of what he did but

because of what defendants failed to do, as admitted-

ly defendants made a prior location or at least tried

to make one. And defendants did record a notice of

location a year and a half before plaintiff appeared.

Plaintiff is therefore trying to take defendants'

claim away from them because Vogel made a techni-

cal mistake in his location notice. In other words,

Vogel placed too much reliance on his friend's facil-
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ity in writing out a location notice, and should have

consulted a surveyor rather than a dentist. (Trans,

pp. 26 and 27.) For this error of judgment plaintiff

argues that defendants should lose their claim and

that plaintiff should have it. We contend, however,

that the legal obstacles in the way of plaintiff's con-

tention are more insurmountable than an inartificial-

ly drawn location notice.

THE ARGUMENT.
Defendants' title to the ground in controversy is

good as against plaintiff because

:

(a) Defendants took all the steps required by

the laws of Alaska and miners' usages and customs

to acquire their claim and to insure possession.

(b) The recording of a location notice was not

necessary.

(c) If the recording of a location notice were

necessary, then defendants have complied with the

law in that regard.

(d) No custom of the miners of the Cape Nome
Mining District, requiring the recording of location

notices with or without the penalty of forfeiture of

claim was proved.

(e) The posted notice was sufficient in law.

Before we begin a discussion of the detailed propo-

sitions so learnedly argued by plaintiff in his opening

Brief, we must call attention to the principle (with-

out the citation of authorities), that the conflict of

the evidence must in view of the verdict for defend-
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ants be resolved in defendants' favor. Vogel's story

must be taken as true and every presumption as to

fact must be indulged in favor of the verdict. We
must assume that the jury who saw the mtnesses and

observed their manner on the stand, are better able

to judge of the truth, than we are from a mere ex-

amination of the record of the evidence as it appears

in the transcript. In justice to plaintiff, it should be

stated that he has observed this rule and refrained

except in minor points from a discussion of the evi-

dence. AYe tliink, however, that plaintiff does not

give sufficient importance to the record of what was

done by defendants in the location of the ground and

in the continued possession thereof.

(A)

After a careful reading of plaintiff's brief, we con-

clude that plaintiff concedes that defendants proper-

ly located the ground in controversy except that:

First, his posted notice was insufficient in respect of

description; and, second, (and this point is plain-

tiff's most important objection to the judgment), de-

fendants' location notice as recorded was fatally de-

fective and in legal effect there was no recording of

a location notice at all. Since these two propositions

are argued by plaintiff as questions of law arising

from the record in various forms, we shall not set

forth in detail the steps taken by defendants in mak-

ing their location as provided by law, but shall as-

sume that if we can reply to plaintiff successfully on
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these two points specified, we shall have vindicated

defendants' title under the judgment rendered in

their favor. We shall therefore take the propositions

up in the order proposed by plaintiff in his brief

rather than in the order proposed by us.

(B)

We are cited Subdivision 11 of Section 15, Ch. 1,

Act of June 6th, 1900, (Page 137, Carter's Code).

We think it is particularly unfortunate in view of

the formidable structure of argument that is built

upon this section of the Alaska Code, that enough of

the section was not cited to show its context. The

Section is named "INSTRUMENTS SUBJECT
TO RECORD." A person reading the name of the

section would not imagine at first blush that con-

cealed in it under the eleventh subdivision and under

a proviso, lies lurking a mandate, which if an un-

learned miner failed to observe, would deprive him

by forfeiture of his claim. It is obvious that the sub-

ject treated of in the section is primarily the recorda-

tion of instruments.

"INSTRUMENTS SUBJECT TO REC-
ORD. The respective recorders shall, upon the
payment of the fees for the same prescribed by
the Attorney-General, record separately, in large
and well-bound separate books, in fair hand.

First. Deeds, grants, transfers, contracts to
sell or convey real estate and mortgages of real
estate, releases of mortgages, powers of attor-
neys, leases which have been acknowledged or
proved, mortgages, upon personal property;
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Second. * * *

Third. * * *

Fourth. * * *

Fifth. * * *

Sixth. * * *

Seventh. * * *

Eighth. * * *

Ninth. Affidavits of annual work done on
mining claims;

Tenth. Notices of mining location and dec-

laratory statements;

Eleventh. Such other writings as are re-

quired or permitted by law to be recorded, in-

cluding the liens of mechanics, laborers, and
others : Provided, Notices of location of mining
claims shall be filed for record within ninety

days from the date of discovery of the claim de-

scribed in the notice, and all instruments shall

be recorded in the recording district in which the

property or subject-matter affected by the in-

strument is situated, and where the property or

subject-matter is not situated in any established

recording district the instrument affecting the

same shall be recorded in the office of the clerk

of the division of the court having supervision

over the recording division in which such prop-
erty or subject-matter is situated."

(Carter's Code, Section 15, pp. 137, 138.)

It needs no very close study to see that the statute

provides for the recording of many instruments, but

it would not be contended that the failure to record

the said instruments makes them void. A deed may

be and ought to be recorded, but a failure to record a

deed does not divest the grantee of title. The section

says plainly that location notices should be recorded
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within ninety days of discovery of the claim. A fail-

ure to record the notice may result in litigation and

trouble to the locator. It may even deprive him of

one good link in his chain of evidence in support of

his location, but the statute does not say or mean
that the locator shall forfeit his claim for failure to

record his location notice. If the legislators who

framed the statute did not intend it to be directory

merely then the statute is unfortunate in its arrange-

ment and a trap for the feet of the unwary miner.

We shall not take the time to cite cases showing that

''shall" is often construed in statutes "may," and

"may" "must," or vice versa, but refer to only two

instances familiar under the laws of California.

Section 1443 of the Code of Civil Procedure of

California, reads as follows

:

"INVENTORY TO BE EETURNED, IN-
CLUDING THE HOMESTEAD : Every ex-

ecutor or administrator must make and return
to the court, within three months after his ap-
pointment, a true inventory and appraisement
of all the estate of the decedent, including the

homestead, if any, which has come to his posses-

sion or knowledge."

We might suppose that the Court was bound to

remove an executor or administrator who had failed

to file his inventor}^ within the time as directed by

the statute. Yet it has been held again and again

that the statute is directory merely and not manda-

tory, and that discretion was vested in the Court to
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compel compliance with the statute but not neces-

sarily by the infliction of the severe penalty of re-

moval from office.

Also Section 3804 of the Political Code of Cali-

fornia, reads as follows, in part

:

"TAXES ILLEGALLY COLLECTED TO
BE REFUNDED: Any taxes, penalties or
costs thereon hertofore or thereafter paid more
than once, or heretofore or hereafter erroneous-
ly or illegally collected, or any taxes heretofore
or hereafter paid upon an assessment in excess
of the actual cash value of the property so as-

sessed, by reason of a clerical error of the as-

sessor, as to the excess in such cases, or any tax
heretofore or hereafter paid upon an erroneous
assessment of improvement on real estate not in
fact in existence when said tax becomes a lien,

may, by order of the board of supervisors, be re-

funded by the county treasurer. '

'

"May" here has been held to mean "must" and

discretion has been taken away from the Board of

Supervisors.

(Hayes vs. County of Los Angeles, 99 Cal. 74.)

We are not straining construction in any way in

contending that the word "shall" used in the statute

under consideration and in the context in which we

find it is directory and does not carry with it the pen-

alty of forfeiture. The construction of a statute

must be determined by an examination of the

context and the history of the principles of law pro-

pounded.
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We first have the section 2324 of the Eevised Stat-

utes of the United States, which is in part as follows

:

'

' The miners of each mining district may make
regulations not in conflict with the laws of the

United States, or with the laws of the State or

Territory in which the district is situated, gov-

erning the location, manner of recording, amount
of work necessary to hold possession of a mining
claim, subject to the following requirements:
The location must be distinctly marked on the

ground so that its boundaries can be readily

traced. All records of mining claims hereafter

made shall contain the name or names of the lo-

cators, the date of the location, and such a de-

scription of the claim or claims located by ref-

erence to some natural object or permanent
monmnent as will identify the claim.

'

'

This section was enacted May 10th, 1872, and has

not been amended as to the particulars under dis-

cussion.

The old original act of July 26th, 1866, was in force

only six years and was superseded by the act of May
10th, 1872.

" * * * But the Act of Congress of June
6, 1900, making further provisions for civil gov-
ernment of Alaska, provides for the establish-

ment of recording districts and the recording of

mining locations, for the making of rules and
regulations by the miners and for the registra-

tion of mining records, for the extension of min-
ing laws to the district of Alaska, and for the

exploration and mining of tide-lands and lands
below low tide."
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(Martin's Mining Law and Land Office Pro-
cedure, Section 33, page 22.)

The section of the Act of June 6, 1900, referred to

in the above quotation, is section 26, Carter's Code,

page 139, which reads as follows

:

''LAWS RELATING TO MINING.
CLAIMS. The laws of the United States re-

lating to mining claims, mineral locations, and
rights incident thereto are hereby extended to

the district of Alaska. * * * "

As plaintiff has himself argued the idea of Con-

gress was that the Revised Statutes did not pretend

to set forth a summary of all the American Common
Law of Mining, but it was expected that the said

Statutes were to be supplemented by (1) rules and

regulations of miners themselves in any mining dis-

trict, or (2) by State Statutes.

''STATE STATUTES. The Federal stat-

utes governing the location of mining claims,

while not conferring that direct grant of author-

ity to the State to legislate respecting locations

that is granted to miners to make regulations,

evince, nevertheless, a clear recognition of the

right to so legislate, in a manner not conflicting

with the Constitution and laws of the United
States. Such legislation is not invalid as an ex-

ercise of power which cannot be delegated by
Congress. The Federal Statute savors 'some-
what of mere rules prescribed by an owner of
property for its disposal. It is not of a legisla-

tive character in the highest sense of the term.'

And most of the mining states and territories

have enacted such statutes."
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"SAME. MUST BE MERELY SUPPLE
MENTAL. Such state legislation must be
strictly supplemental, and be confined within the

limits within which Congress has given the state

legislative power. State legislation, supple-

mental to the Acts of Congress, which prescribes

the method to be pursued by a locator as a con-

dition precedent to making a valid appropria-
tion of the public lands of the United States con-

taining valuable mineral deposits, is designed as

a rule of evidence only, to determine the rights

of an adverse claimant of the premises, under
a subsequent location thereon of a mining claim.

This must, upon principle, be the object of such
laws, otherwise the enactments, in case no ad-
verse claim is interposed, would be an interfer-

ence with the primary disposal of the soil by a
state, which is inhibited by the enabling act by
which it became a part of the Union. Congress
has impliedly invited miners to adopt rules and
regulations, and, in the same manner, requested
state and territorial legislatures to enact laws
protecting the rights of claimants of mineral
lands, which rules and laws are recognized,

when not in conflict with the Federal statute.
* * * >>

(Martin's Mining Law and Land Office Pro-

cedure, Sections 34 and 35, page 22.)

Alaska is a territory and does not pass its own

statutes but gets its statutes from Congress, the same

law-making body that framed the statutes above

quoted. On this branch of the argument we shall as-

sume that no custom or regulation of the miners of

Cape Nome district has been proved, bearing on the

recordation of a location notice. Counsel for plain-
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tiff with great ingenuity has likened section 15 of Ch.

1, Carter's Code, page 137, to a state statute and ar-

gues that since for Alaska we have in effect a State

statute covering the subject of recording, the miners

are bound to follow the local or State statute, or they

can get no title in the first instance to public lands

for mining purposes, or they shall forfeit the rights

which location and possession give them, unless they

obey the plain mandate of the local (State) statute.

We take up the argument on the ground chosen by

plaintiff and shall proceed to show, that even if we

give to Subdivision 11 of Chapter 15, the same force

and effect as a State statute would have covering the

same subject matter, and even if we concede that the

statute is mandatory (which, of course, we do not

concede), still since the statute itself does not direct-

ly specify that a failure to record a location notice

forfeits the location, a failure to so record a location

notice does not make the location void as against a

subsequent locator who does record a location notice.

THE CALIFORNIA CASES.

We cite the following c^'^es from California as

fully sustaining our contention

:

McGarity vs. Byington, 17 Cal. 427.

English vs. Johnson, 17 Cal. 108.

Bell vs. Mining Company, 36 Cal. 214.

County of Kern vs. Lee, 129 Cal. 362.

Emerson vs. McWhirter, 133 Cal. 510.
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Once for a short period of two years there was a

California Statute bearing on this subject matter

which provided in part as follows

:

'

' Such notice shall be recorded in the office of

the County Recorder of the county in which the

same is posted within twenty days after the

posting thereof. Upon the erection of said

monmnent and posting such notice, the discov-

erer shall be allowed the period of time speci-

fied in section three of this act. * * * "

(Statutes of 1897, page 214.)

None of the cases cited, however, seem to have oc-

curred during the life of the statute, and therefore we

can ignore it with the suggestion that the principle

for which we are contending seemed so clear and well

established thata statutewas evidently deemed unnec-

essary. Since then there was no statute in California

bearing on the subject matter, the Courts in the cases

cited supra looked to the local rules and regulations

of the miners and unless the said rules specifically

provided that a location was forfeited if the location

notice was not recorded, the Court uniformally re-

fused to declare a forfeiture. Granting that the

same rule would apply to the local laws of the miners

as applies to a State statute, the California decisions

show abundantly that the Alaska statute can only be

construed one way,

,
Plaintiff's counsel has not been lacking in keen-

ness to seethe force of this reasoning and has attempt-

ed to turn aside the logic of our position by discredit-
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ing the California doctrine on this point. No serious

attempt is made to assert that the California doctrine

is not just as we claim it, but it is contended that the

cases cited su2)ra are not conclusive or are poorly

considered. Counsel has been unfortunate in criticiz-

ing no California case later than Bell vs. Mining

Company, 36 Cal. 264.

We call attention to the case of

County of Kern vs. Lee, 129 Cal. 362.

We find in this case a clear announcement and ap-

proval of the doctrine in the following language

:

"The act of 1897 prescribed what the prelimi-

nary notice of location and certificate of location

should respectfully state, and after the repeal of

that act we had no state law prescribing what a

notice of location should contain. It has, how-
ever, from the inception of mining in this state

been the common practice of the locators

of mines to make written notices of locations,

and this was recognized by the subsequent act of

Congress (U. S. Rev. Stats., sec. 2324) pennit-

ting miners of a district to make regulations

governing, among other things, the *manner of

recording' their claims; but it is true the Act of

Congress did not in terms make the recording of

location notices compulsory, and it has been re-

peatedly held that in the absence of a state or
district requirement, the failure to record no-

tices of location does not affect the validity of

the location."

We also call attention to the case of Emerson vs.

McWhirter, 133 Cal. 510. In this case, which, it will
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be observed, is a comparatively late case, the doctrine

is so clearly enunciated, and the facts are so com-

pelling, that we cite the case at length. The Court

found the following facts

:

"That one Coyle, on January 1, 1896, made a
location of the claim in question, posted notice of

his claim at one end of the claim, marked out
the boundaries, and placed monuments at each
of the four corners and at each end of the lode,

and caused his notice to be recorded. By mesne
conveyances plaintiffs and certain defendants,
other than McWliirter, became the owners of

Coyle 's interest. A regulation of the mining dis-

trict in which the claim in question is situated

required two notices to be posted on the claim,

*one of which shall be posted in a conspicuous
place at each end of the claim.' The Court fur-

ther found that plaintiffs did not do one hundred
dollars worth of labor or improvements on the

claim for the year 1898 ; that on January 1, 1899,

the claim was public mineral land, and open to

location, and that defendant McWhirter on that

day located the same as the Jim Blaine Quartz
Mine."

In deciding the principal point of the case, the

Court spoke as follows

:

"1. Defendant contends that Coyle 's location

was forfeited because he posted but one notice

on the claim, whereas the local regulation re-

quired two to be posted. We waive the question
whether defendant in this case can be heard to

dispute the validity of Coyle 's location. This
court at an early day said :

' The failure to com-
ply with any one of the mining rules and regu-
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lations of the camp is not a forfeiture of title. It

would be enough to hold the forfeiture as the re-

sult of a non-compliance with such of them as

make non-compliance a cause of forfeiture.'

McGarityYS.Byington, 12 Cal. 426.) Approved
in Bell vs. Bed Rock T. & M. Co., 36 Cal. 214^

where it was stated :
' The failure of a party to

comply with a mining rule or regulation cannot
work a forfeiture, unless the rule so provides.'

Approved by Arizona Supreme Court in Rush
YS.French, 1 Ariz. 99; Johnson vs. McLaughlin,
1 Ariz 493 ; also by Sawyer, J., in Jupiter M. Co.

YS.Bodie Cons. M. Co., 7 Saw. 96; 11 Fed Rep.
666. (See also Flaherty vs. Gwinn, 1 Dak. Ap-
pend. 509.) The Montana court declined to fol-

low the California cases. {King vs. Edwards, 1

Mont. 235.) We think, however, as was said by
the Arizona court, that the cases cited anounce
' a safe and conservative rule of decision, tending
to the permanency and security of mining,' and
we see no reason for deviating from the decisions

heretofore rendered on the point."

We call particular attention to the fact that after

a period of forty-four years intervening between the

decision in McGarity vs. Byington, and the decision

in the Emerson case, the Supreme Court of this State

can find "Uo reason for deviating from the decision

heretofore rendered on the point.
'

'

We cite next the case of Daggett vs. Yreka Mining

Company, 149 Cal. at pages 360 and 361, wherein the

Court decides that in the absence of a statute or a

local miners' law requiring the recording of a notice,

the recording does not "constitute in itself a location

or any part of a legal location of the claim, and is of
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iw> yalue except, as an act in pads to be considered in

connection with the well known customs and prac-

tices of mining prospectors as an item of evidence

i^pon the question of compliance with the imperative

behests of the mining law, etc."

We also call attention to the fact that the case of

Emerson vs. McWhirter (supra), was directly ap-

proved in the case of Last Chance Mining Company,

131 Fed. 596, which held 'Hhat the failure of the lo-

cator of the Bunker Hill Claim to record his notice of

location within the time prescribed by the Idaho

Statute did not work forfeiture of the claim, there

being no such penalty fixed by the statute.
'

'

Plaintiff relies largely in his Brief on the cases

from Montana, and cites the case of King vs. Ed-

wards, 1 Mont. 235. If we are to concede that the

Montana doctrine is different from the California

doctrine, we should be able to find the Montana doc-

trine in cases later in date than the case of King vs,

Edtvards. In the case of King vs. Edtvards, the Court

says

:

"The conclusion that we must come to from
this is that this point has never been fully consid-
ered by the California Courts."

We have shown that this statement is erroneous, as

the question has been fully considei'ed and the doc-

trine reaffirmed in cases much later than Kim^g vs,

Edwards,
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THE NEVADA CASES.
Counsel for plaintiff contends that the Nevada

doctrine is in conflict with the California doctrine

and relies upon the following cases

:

Sisson vs. Sommers, 55 Pac. 829.

Oreamuno vs. U. S. G. Co., 5 Nev. 179.

Mallett vs. G. H. M. Co., 1 Nev. 188.

Perdum vs. Laddin, 59 Pac. 153.

It will be observed that in support of his conten-

tion counsel for plaintiff is again unfortunate in

citing Nevada cases of ancient and honorable lineage

perhaps but of questionable import as authority. We
believe we are justified in making this statement in

view of the following extract from Martin's Mining

Law and Land Office procedure, pages 124-125

:

''Construing the Nevada statute in the matter
of recording a notice or certificate of location,

the United States Circuit Court, through Mr.
Justice Hawley, decided, in a very recent case

that the requirements of the statute, to the ef-

fect that the locator should record his notice or

certificate of location, is directory, and not man-
datory. This statute says : 'Within ninety days
of the date of posting the location notice upon
the claim the locator shall record his claim with

the mining district recorder and the county re-

corder of the mining district or count}" in which
such claim is situated by a location certificate

which must contain'—setting out what must be

set forth in the certificate, and continuing, 'any
record of the location of a lode mining claim

which shall not contain all of the requirements

named in this section shall be void.' This emi-
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nent jurist saying, 'The statute under consider-

ation while designed to give constructive notice

to prospectors of ground claimed by the locators,

was also intended for the benefit of the miners
making locations upon the public domain. It

gives to the locator ninety days to record his cer-

tificate of location after posting his notice of

location, tells him what it shall contain, and de-

clares that, if it does not contain what is re-

quired, the 'record' shall be void. It does not

say that, if the record is not made, his rights to

the claim shall be forfeited * * * but if he
fails to record his claim, it was not intended that

he should be deprived of all his rights to the

mining ground, provided he had substantially

complied with all the other requirements of the

mining laws.' The Court's understanding of

what was intended by the legislature was, that

unless the statute in plain language set forth

that the locator should forfeit his claim unless

his certificate be recorded, that there could be no
forfeiture ; and, quoting from Last Chance Min.
Co. vs. Bunker Hill S. Min. Co., said 'that the

failure of the locator of the Bunker Hill claim

to record his notice of location Avithin the time

prescribed by the Idaho statute did not work
forfeiture of the claim, there being no such pen-
alty fixed by the statute.' Nor is it necessary,

under the Nevada statute, to file for record an
amended certificate of location in cases where
the original notice is clear and definite, and the

boundaries of the claim are so marked and
moniunented that the boundaries thereof can be
readily traced and determined upon the ground,
but he may within the ninety days file such origi-

nal notice for record as his certificate of loca-

tion."
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We submit that the case of Zerres vs. Varina, 134

Fed. Reports 610, which is a recent case in Nevada,

goes even further than any California case in de-

claring that the failure to record a location notice

will not forfeit a miner's claim unless the statute

specifically so provides.

We also call attention particularly to the fact that

the Nevada statute did provide that ''if it (the loca-

tion notice) does not contain what is required the

record shall be void."

It is specifically pointed out that the statute does

not say that if the location notice is not recorded the

locator's claim shall be forfeited. We think that not

only do the Nevada cases not sustain plaintiff, but

on the other hand, the Nevada doctrine is in its latest

expression stronger even than the California doc-

trin on this subject.
'

Last Chance Mining Company vs. Bunker

Hill Company, 131 Fed. 579.

This case comes from Idaho, and the Idaho statute

requires location notices to be recorded within ninety

days after the location is made.

(Idaho C. C, Sec. 2559, Statute of 1889, page 238.)

The doctrine of the case is that a failure so to

record the notice does not render the location void so

that a subsequent locator who has actual notice of

the prior location cannot by such subsequent location

acquire any interest in connection with the ground
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embraced within such prior claim upon the surface,

etc.

We do not see how it can be contended that the

Alaska statute is any stronger than the Idaho stat-

ute.

We also cite Martin's Mining Law and Land Of-

fice Procedure, Section 155, page 120, as follows:

''The object of recording mining claims is to give

notice to others desiring to make locations. The acts

of Congress do not require a record. If there are

no local rules in a mining district attaching the pen-

alty of forfeiture to the failure to record locations,

and recording is not made a necessary act of loca-

tion, then a failure to record will not invalidate a

location."

This book from which we are quoting was issued

June of the present year and we assume that it is

the latest expression of a text book writer upon this

subject.

Smith vs. Gascaden, 148 Cal. 792.

Counsel seems to depend in his brief ven^ largely

upon this case, as he quotes from it twice, and refers

to it a third time. The facts in the case were as fol-

lows:

The first locator of the claim filed a location notice

and recorded the same. The said location notice

reading as to its description as follows: "13-A be-

low discovery on Cleary Creek."
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The contention was tliat this location notice was

fatally defective in that it did not contain *'such a

description of the claim or claims located by ref-

erence to some natural object or permanent monu-

ment as will identify the claim.
'

'

In the opinion the majority of the Court held that

"Cleary Creek is a natural object; and there is no

evidence tending to show that the discovered claim

referred to in the above notice was not a well known

and clearly defined claim on Cleary Creek, and, in

the absence of evidence showing that it was not, it

must be presumed that the same was a well known

claim, with distinct boundaries and therefore a nat-

ural object or permanent monument within the mean-

ing of section 2324 of the Revised Satutes. * * *"

"The question then is whether in view of the cus-

tomary mode of describing mining claims in the

Fairbank district of Alaska a person with the infor-

mation which this recorded notice gives could find

the location of this particular claim on the ground

with reasonable certainty by going to the natural and

permanent objects referred to in the notice. If he

could the notice is sufficient. * * * "

"Our conclusion is that the recorded notice is suf-

ficient."

It will be observed that plaintiff refrains from

quoting from the main opinion, which is the decision

in the case, but quotes largely from the dissenting
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opinion of Judge Eoss, altliough it clearly appears

from the dissenting opinion that Judge Ross holds

the description of the claim in the recorded notice to

be insufficient and void.

Counsel, in quoting from the dissenting opinion,

states that his honor, Judge Eoss, was writing a dis-

senting opinion on another point and used the lan-

guage which is quoted on page 13 of counsel's brief.

We submit that a very careful reading of the dis-

senting opinion shows that it is " in fact as it plainly

states a dissent from the main doctrine of the case,

to-wit, that the location as recorded and posted is

void because of defective description."

Whether or not a location notice must in fact be

recorded under the statutes of Alaska on the pain of

forfeiture was not raised or discussed in the case.

We are not even told as to whether or not his honor,

Judge Eoss, was of the opinion that the failure to

record a location would result in forfeiture of the

claim. All that we can say about the case is that a

majority of the Court held the description to be valid

under the requirements of the United States statutes,

while one judge of the Court held the description to

be insufficient.

We may also concede that his honor. Judge Ross,

is inclined to adopt the Montana doctrine, if there is

any such doctrine in Montana, and hold that a miner

in making a mining location must adhere strictly to

law on pain of losing his claim.
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Gird vs. California Oil Co., 60 Fed. 531,

In the case of Gird vs. California Oil Company, 60

Fed. 531, also relied upon very largely by plaintiff,

Judge Ross is again, as in the Cascaden case, quoted

in extenso, but in neither case does his honor's opin-

ion sustain the contention of plaintiff and when the

question is raised directly, while we are certain that

Judge Ross would require a rather strict construction

of the statute,, we are by no means certain from the

cases cited by counsel that Judge Ross would agree

with the position taken by counsel.

In any event we submit that neither the Cascaden

case nor the Gird case is authority on the proposition

for which plaintiff is contending.

BelU vs. Meaghn, 104 U. S. 284.

Faxon vs. Benard, 44 Fed. 702.

Plaintiff also argues upon the authority of the

above cases that he is not attempting to declare the

title of defendants forfeited, but that he is attempt-

ing to show that defendants never in fact acquired

title to the claim. This is a distinct shifting of plain-

tiff 's ground, as the first part of plaintiff's brief is

devoted to showing in effect that the claim was for-

feited at the time that plaintiff made his location.

Butte City Water Company vs. Baker, 196

U. S. 119.

This is a case coming from the state of Montana.

The main doctrine of the case is that a state may pass
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statutes not in conflict with the United States Stat-

utes governing the location of mining claims. This

doctrine is established b}^ arguing that while "there

is not that direct grant of authority to state legisla-

tures respecting location as there is to miners to

make regulations, yet there is a clear recognition of

such legislation."

It is also established by the argmnent that "if Con-

gress has power to delegate to a body of miners the

making of additional regulations respecting loca-

tions, it cannot be denied that it has equal power to

delegate similar authority to a state legislature. *

* * To now strike it (the doctrine), down would

* * * work manifold injury to the great interests

of the far West."

We certainly have no objection to this doctrine and

believe that the whole theme of the case is the estab-

lishing of this proposition.

At the very end of the opinion it is stated that since

the Supreme Court of ]\Iontana held the particular

location involved in the action invalid because it did

not comply with the Statutes of Montana, the Su-

preme Court of the United States would not reverse

the decision on the ground as claimed that the provi-

sions of the Statutes of Montana were too stringent.

We submit that this decision should not be deemed

an authority in favor of declaring a forfeiture for

failure to record location notice such as in the case

at bar.
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Mining Company vs. Tunnel Co., 196 U. S. 337.

• The opinion in this case occupies twenty-two pages

and the doctrine of the case seems to be that the is-

suance of a patent to a mining claim by the govern-

ment is indecisive on the question as to the chrono-

logical order in which the various steps were taken

by the j)atentee. On page 345 of the opinion it is

pointed out that three things are provided by the

statute, to-wit, discovery, location and jDatent.

There then appears an elaborate discussion in the

opinion on the function performed by each one of

these acts in taking title from the government and

giving it to a discoverer of a claim, and it is decided

by the case that "the order in which the several acts

are done is not essential except so far as one is de-

pendent on the other,
'

' and '

' that if at the time of the

entry everything has been done which entitles a party

to an entry, to-wit, a discovery and a perfect location,

the government would not be justified in rejecting

the application on the ground that the customary

order of procedure had not been followed."

But on page 346 of the opinion, in defining what is

meant by location, the language which is found on

page 25 of plaintiff's brief is used, and incidentally

the Court in the course of its learned dissertation on

the nature and character of the location, says: "So
before a location in those states is perfected all the

provisions of the State Statute as well as of the Fed-

eral must be complied with, for location does not con-

sist of a single act."
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It should be observed that counsel for plaintiff has

inadvertently used the word "perfect" instead of the

word "perfected." Counsel has italicized this small

portion of an elaborate opinion as being a decision

upon the particular point in question.

We submit that all of the quoted portion and par-

ticularly the italicized portion of the opinion could be

stricken out without in any way affecting the question

really involved in the action, and we submit further

that we are not speaking of the perfecting of a loca-

tion, but rather as to whether or not a failure to com-

ply absolutely with every provision of law would re-

sult in forfeiture and certainly this case is no author-

ity upon that point.

Last Chance Mining Company vs. Bunker Hill

and S. Mining Co., 131 Fed. Rep. 579.

It is to be regretted that plaintiff in his learned

brief did not seek to explain away this case. The
facts in the case are very fully stated in the opinion

which is written by Judge Ross, and the doctrine of

the case directly supports the contention of defend-

ants. It appears that a statute of Idaho requires the

notice of a location to be recorded within fifteen days

after the making of the location, in the office of the

Recorder of the county or with the Recorder of the

district designated by the resident miner, as provided

by section 3103 of the Revised Statutes.for Idaho of

1887. The statute, however, prescribes no penalty for

a failure to record such notice. The opinion based
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upon these facts, states :

'

' That the failure of the lo-

cator of the Bunker Hill claim to record his notice of

location within the time prescribed by the Idaho Stat-

ute did not work a forfeiture of the claim, there be-

ing no such penalty affixed by the statute, is well set-

tled.
'

' There is cited all of the cases which have been

cited by us in this brief.

We submit that the point involved in the case at

bar was directly at issue in this case and the decision

is an authority upon the question.

Jupiter Mining Co. vs. Bodie Consolidated

Mining Co., 11 Fed. 666.

In this case an attempt was made to overthrow the

title of a prior locator to a portion of a claim by show-

ing defects in the location thereof. The opinion con-

sists of the Judge's charge to the jury, which is adopt-

ed as the law of the case, and in the course of the

charge to the jury the learned Judge says :
** The next

point to which I shall call your attention, gentlemen

of the jury, is the location. To make a valid location

under the statute it is required that 'the location

must be distinctly marked on the ground so that the

boundaries can be readily traced,' but the law does

not define or prescribe what kind of marks shall be

made or upon what part of the ground or claim they

shall be placed. When marking the ground, stakes

and mounds and required notice whereby the boun-

daries of the claim can be readily traced is sufficient,
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but there must be some such marking, and when a

mining claim is once sufficiently marked out upon the

ground, and all other necessary acts of location are

performed, it vests the right of location with the loca-

tor, which right cannot be divested by the obliteration

of the marks or removal of the stakes without the

fault of the locator so long as he continues to per-

form the necessary work upon the ground, and to

comply with the law in other respects. * * *

If a record was required, then, in order to make a

valid record it was necessary for it to contain the

name or names of the holder or holders, the date of

the location, and such a description of the claim or

claims located, by reference to some natural or per-

manent monimient as would identify the claim. The

natural objects or permanent monuments here re-

ferred to, are not required to be ground located, al-

though they may be ; and the natural object may con-

sist of any fixed natural object, and the said perma-

nent monument may consist of a permanent post or

stake firmly placed in the ground or of a shaft sunk in

the ground.

The exact effect of a record, or want of record, I

have not before had occasion to consider. The law

of Congress authorizes miners to make regulations

governing the location and manner of recording min-

ing claims. This language implies that the act of lo-

cation is distinct and different from the act of record-

ing except in districts where the regulations of miners
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make the recording an act of location, or one of the

acts necessary to constitute location. * * * "

"Assuming the proposition that the miners have

authority to make a regulation or law by which a

mining claim will be forfeited by failure to record a

location thereof, yet such regulation or law in order

to effect a forfeiture must provide for such failure to

record, or wor ka forfeiture of the claim. * * *
"

"As a general principle of law forfeiture would not

be favored. The object of recording mining claims is

to give notice to others desiring to locate claims. The

law does not require record, but prescribes what a

record shall contain when it is required hj the local

rules. * * *

If there were no local rules in the Bodie Mining

District attaching the penalty of forfeiture to the

failure to record in that district and recording was

not made by custom an act of location, then the mere

fact that the Lucky Jack claim was not recorded in

the records of the Bodie Mining District will not in-

validate the location. * * *
"

We submit that these instructions adopted as the

main opinion of the case show that the point involved

in the case at bar was directly at issue and directly

decided.

Rush vs. French, 25 Pac. 816.

The opinion in this case is exceedingly elaborate,

and it appears from the opinion that error 36 com-

plained of was a refusal of the Court to give defend-
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ants' second proposed instruction. This instruction

was to the effect that a failure to comply with the

rules as to making and holding a claim, would not in

itself work a forfeiture unless such failure was of it-

self ordained by such rules and customs to be a for-

feiture. This was error. The general rule is that a

statute without a penalty is mere hriitum fulmen.

"The miners are recognized as law makers as to

most of their rules and customs. * * * Courts do

not presume in favor of forfeiture, but on the con-

trary when parties claim a forfeiture of the mining

laws, instead of being liberally construed to establish

the forfeiture, they will be strictly construed as

against it.
'

'

Deeney vs. Mineral Creek Milling Company,

67 Pac. 724.

This case from New Mexico does seem to sustain

the contention of plaintiff, and is the only case we

have been able to find which seems at all in point so

far as plaintiff 's contention is concerned.

The Statutes of New Mexico require the location

notice to be posted and that the same shall contain a

description of the property by reference to some nat-

ural object or permanent monument such as would

identify the claim, and also that a copy of the notice

should be recorded within three months.

It should be pointed out, however, that the location

notice in this particular case described absolutely

nothing. It was as follows

:
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"Location Notice. The Gold Eagle lode dis-

covered by the Mineral Creek Milling Company,
May 2, 1895. Claim figures 750 feet easterly and
750 \Yesterly from discover}^ The Mineral Creek
Milling Company, by L. W. Tatum, Agent. '

'

It will readily be seen that this notice as posted and

recorded describes absolutely nothing, as there is no

reference in the notice to any monument, or to any-

thing which would show where the claim was. The

language in the decision must be tested by a case pre-

senting facts which show that none of the provisions

of the statute were complied with, and under these

circumstances the Court was justified in stating that

the notice was wholly void and conferred no rights.

THE LOCATION NOTICE POSTED AND EE-
COEDED BY PLAINTIFF JULY 23, 1903,

WAS SUFFICIENT.

The United States Statute quoted, supra, states

that,
'

' The location must be distinctly marked on the

ground so that its boundaries can be readily traced,"

and also specifies that "all records of mining claims

hereafter made shall contain the name or names of

the locator, the date of location, and such a descrip-

tion of the claim or claims located by reference to

some natural object or permanent monument as will

identify the claim."

The location notice posted and recorded by Vogel,

was as follows

:
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** Notice is hereby given that the undersigned
citizens of the United States have this day lo-

cated and claim the following described placer

mining ground, together with all the water and
timber rights thereon, to-wit:

"Commencing at the initial stake marked No.

1, of Lillian Group, upon which a copy of this

notice is posted, thence running 2640 feet in an
easterly direction to stake No. 2 of Lillian Group,
thence 2640 feet in a westerly direction to stake

No. 10 of Lillian Group, thence 2640 feet in a
southerly direction to initial stake. Stake No. 1

adjoins S. E. corner stake of Dead Eye placer

claim 180 feet east from line of Wild Goose Tele-

phone opp. ninth pole south from intersection of

said telephone line, with Pioneer Mining Co.

telephone line. Stake No. 10 lies 60 ft. S. E. frona

5th pole on Wild Goose line north of said inter-

section, 150 acres, and situated on Wonder
Creek or river, which is a tributary of Center;

thence Snake Eiver, in the Cape Nome Mining
District, District of Alaska. This claim shall be
known as Lillian Association placer mining
claim. * * * "

(Transcript, pp. 61 and 62.)

The mere fact that Vogel saw fit to file an amended

location notice does not argue that the original loca-

tion notice is defective. In the first place the descrip'

tion of the location notice refers to the Dead Eye, and

the description is therefore securely tied to a perma-

nent monument. It will be presumed in the absence

of testimony to the contrary, that the Dead Eye was

a well known and established claim. As was said by

Judge Field in Hammer vs. Garfield Mining Claim,

130 U. S. 299, "the Little Jennie Mine will be pre-
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sumed to be a well known natural object or perma-

nent monument until the contrary appears."

Upon this point we cite Carter vs. Bacigalupi, 83

Cal. 187. The description in this case was as follows

:

"The undersigned hereby gives notice that he

claims fifteen hundred (1500) feet of this quartz

lode or vein, together with three hundred feet on
each side of the vein ; said is described as follows,

to-wit : Commencing at a young black-oak tree,

about four hundred northerly of an old cross-cut

or drift in the ravine ; thence running southeast-

erly fifteen hundred (1500) feet to a black-oak

tree near a small ravine on the north side of

Turnback Creek, and having this notice in dupli-

cate posted on a black-oak tree at each extremity

of said claim.
'

'

The Court in its opinion says

:

"It is said that it contains no sufficient de-

scription of the property, and that consequent-

ly neither the posting nor the recording was suf-

ficient. But we think that the description was
sufficient. * * *

"It is argued, however, that the center line is

not sufficiently described. But if either end of

the line may be located, the other may be found.
Now, Turnback Creek must, in the absence of

evidence to the contrary, be held to be a known or

ascertainable natural monument. * * *
"

Counsel complains because that, "As to this land-

mark (Dead Eye) it was unknown even to the locator

who staked the claim and wrote the notice." The

burden of proof rested with plaintiff to show that the

Dead Eye was not a well known claim or monument.
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"The terms 'natural object' and 'permanent
monument' as employed in the Federal statute

may include trees blazed and squared, rock
monuments, a prospect hole, any fixed natural

object, a permanent post or stake firmly planted

in the ground, or a known mining claim (at least

prima facie. Such a natural object of perma-
nent monument as might under any circum-

stances identify the claim is sufficient prima
facie.

"What are and what are not permanent monu-
ments, and whether they are sufficient as mark-
ings, are questions of fact."

"One attacking the validity of a notice must
assume the burden of showing that a permanent
monument referred to therein does not exist.
* * * '>

{Cyclopedia of Latv and Procedure, No. 27,

page 574.)

A notice posted upon a claim and in the following

words, "We, the undersigned, claim fifteen hundred

(1500) feet of this mineral bearing lode, vein or de-

posit," is sufficient as a notice for discovery and

original location.

(Erhardt vs. Boaro, 113 U. S. 527.)

McCann vs. McMillan: We quote from the

opinion

:

"It is further contended that the certificates

or notices of location of respondents' mining
claims do not describe them with reference to

natural objects or permanent monuments, nor

describe them as being distinctly marked on the

ground so that the boundaries could be readily

traced.
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''We think the reference in plaintiffs' loca-

tion notices to natural objects or permanent
monuments is sufficient. The compromise loca-

tion states that it is 'bounded on the east by the

Handy mine, and is one-quarter mile south of

Borax road, and about three miles east of the

town of Calico.' The others are similarly de-

scribed.

"The defendant's notices similarly describe

his locations. It may be presumed that if there

were natural objects or permanent monuments
that would better identify the location of these

claims, both plaintiff and defendant would have
referred to them. Notices of location are to be

liberally construed.

"As to the other branch of the objection, the

statute does not require the record of a mining
claim to show that it is distinctly marked on the

ground so that its boundaries can be readily

traced. The claim must be so marked upon the

ground, but the statement that it is so marked
is not required to be inserted in the record.

McCann vs. McMillan, 129 Cal. 350.

Eaton vs. Norris, 131 Cal. 561.

"Stakes driven in the ground are, in the ab-

sence of convenient natural objects, the most
common means of marking a tract of land, and
the most certain means of identification."

{Hammer vs. Gar-field Min., etc., Co., 130 U. S.

299; 1 Lindley on Mines, Sec. 373, p. 483). It

may be that the marking of the claim by substan-

tial stakes at four corners will not be of itself

sufficient {Taylor vs. Middleton, supra) ; but
here it is found that some of the stakes were in

the open ground, and as the ledge had been suf-

ficiently developed to show its existence and di-
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rection, the boundaries of the claim could be
readily traced from these. Both claims were also

marked b}^ the blazed oak, and from that alone

the boundaries as given in the notice could be

readily traced. The posted notices, it is said,

cannot be substituted for the marking, but they

'may be an aid in determining the situs of the

monument.' (1 Lindley on Mines, Sec. 373, p.

483.) They therefore constitute a part of the

marking, as does every other object placed on the

ground for the purpose of marking it or other-

wise, if it in fact does help to mark it. It may,
indeed, on account of its temporary nature, be,

in general, of minor significance, but this is not

so where the location is followed by the actual

and continued working of the claim. {Jupiter

Min. Co., vs. Bodie, etc., Min. Co., 7 Saw. 110.)

I think, therefore, that the plaintiff's locations

were good, and the finding sufficient."

"STAKES, POSTS, ETC. The question as to

the sufficiencyof the stakesand monuments to en-

able the location to be traced always depends, to

a great extent, upon the conformation and con-

dition of the ground located. On a comparative-

ly barren hillside, driving stakes two by foui;

inches, and four feet long, at each of the four

corners of the claim, upon which are letters or

numbers designating the corner of the claim

where posted, and which stakes can readily be

seen, is a sufficient compliance with the require-

ments of the law. And placing at each corner, at

the point of discovery, and upon each side line of

the claim, substantial stakes four inches in diam-
eter and four feet high, and X30sting upon the dis-

covery-stake, and upon a tree about twenty feet

therefrom, location-notices, in writing, contain-

ing the name of the locators, and an attempted

description of the claim, the claim being a paral-
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lelogram in shape, situated on a ridge, and while

there were some trees there was nothing to seri-

ously obstruct or to make difficult a view of the

corner stakes from the point of discovery, is suf-

ficient."

"SETTING A POST AT OR NEAR
THE DISCOVERY POINT, and setting

stakes at the four corners and at the

centers of the end lines, has been held not

to be sufficient, unless the topography is such
that a person accustomed to tracing such lines

can, after reading the description contained in

the location-notice, by a reasonable and bona fide,

effort, trace the lines and find stakes."

"IN ONE CASE, NOTICES WERE POST-
ED BY THE LOCATORS, AND THE LOCA-
TION STAKES WERE DRIVEN FIRMLY
INTO THE GROUND TO EACH OP
THE FOUR CORNERS, stone monuments
being placed around them and the stakes

being marked as corner stakes, the stakes

and mounds, and the description in the

notice, being counted as the permanent monu-
ment by which the claim could be identified. It

was argued that the corners only were estab-

lished, and that no side or end lines were in any
way laid out; but it was held that the marks
were a sufficient compliance with the require-

ments of the statute; and that whether or not,

from the objects claimed by the locators, the

boundaries could be readily traced, was a ques-

tion of fact for the trial court."

(Martinis Mining Laiv and Land Office Pro-
cedure, Sec. 138, pp. 102-103.)

"REFERENCE TO ANOTHER MINING
CLAIM. A reference in a notice of location

properly recorded, to a known mining claim is a
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Sufficient compliance with the law requir-

ing a reference to be made to some nat-

ural object or permanent monument. Of
course the statute means, when such ref-

erence can be made. Mining lode claims are

frequently found where there are no permanent
monuments or natural objects, other than rocks
or neighboring hills. Stakes driven in the

ground are, in such case, the most certain means
of identification; and when, in addition to

such stakes, and the location of the lode is also

indicated by stating its distance in a certain di-

rection from another mine—probably the best

known and most easily defined object in the vicin-

ity—the sufficiency of description is established.

''WITH JUST HOW MUCH ACCURACY
THE DESCRIPTION OF A MINING
CLAIM, in reference to a natural object

or permanent monument, must be stated in

the notice of location, is not set forth in

the statute ; and where the location was evidently

made in good faith, the courts are not disposed to

hold the locator to a very strict compliance with
the law in respect to his location-notice. If, by
any reasonable construction, in view of the sur-

rounding circumstances, the language employed
in the description will impart notice to subse-

quent locators, it is sufficient. Prospectors, as a
rule, make no pretentions to scholarship, or to

the art of composition, are neither surveyors nor
lawyers, and if, in their notice of location, tech-

nical accuracy of expression were an absolute re-

quirement, the object of the law, which doubtless

would result, by the disturbing of possession

after much hard labor perfomied and money in

good faith expended ; therefore mere imperfecta-
tions in the notice of location will not render it

void. * * * "
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(Martinis Mining Law and Land Office Pro-
cedure, Section 149, pages 115-116.)

''A MINING LOCATION UPON THE
GROUND, AND IN THE CERTIFICATE
thereof, is made sufficiently definite by ref-

erence to an established corner of another

claim, and by a described substantial stake-

monument as the initial point, and by placing at

each of the other corners, and near the center

of each end line, good and substantial stakes, so

that, as marked thereby, the boundaries of the

claim can be readily found upon the ground.

(Martin's Mining Law and Land Office Pro-
cedure, Sec. 149, page 117.)

[We apologize for quoting from this work so

much at length, but because of the fact that it has

been just issued we feared that it might not be as yet

generally available.]

We contend also that the reference in the location

notice to the Wild Goose Telephone and the intersec-

tion of the said telephone line with the Pioneer Min-

ing Company telephone line is a reference to known

natural monuments. Whether or not these monu-

ments would enable one to trace the claim out upon

the ground was a question fact which was submitted

to the jury and decided by their verdict in favor of

defendants.

The question at issue is as to whether or not the

notice of location is void upon its face. If the loca-

tion notice is void on its face as a proposition of law,
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then there would be some force in plaintiff's conten-

tion, but the question of whether or not the claim can

be located on the ground from the description in the

location notice is a question of fact which the jury

decided together with all the other facts in the case.

We apprehend that the distinction between a void

location notice and a location notice which turned out

to be indefinite in its description, is the old distinction

between a patent ambiguity and latent ambiguity ap-

pearing in the description of a deed. We shall not

take the time to cite the authorities to show that in

the case of a patent ambiguity the deed is void upon

its face, while in the case of a latent ambiguity parol

evidence may be introduced to show that the descrip-

tion actually describes a specific piece of property.

In the case at bar counsel's entire argument is

based ujDon a supposed latent ambiguity to the effect

that there was no such claim as the Dead Eye claim,

and that the two telephone lines could not cross in

the vicinity of the claim. Upon this point of estab-

lishing a latent ambiguit}^, the burden of proof was

upon plaintiff. So far as the Dead Eye is concerned,

we have been unable to find any testimony in the

record bearing upon the point, and we are therefore

entitled to assume that the Dead Eye claim was a

well known monument.

Regarding the description of the two telephone

lines there was a sharp conflict between the testimony

of Vogel, who stated positively that the location at
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the time was correct with reference to the poles

(Trans, p. 26), and the testimony of the witness for

the defendants.

The jury has passed upon this question and we

must assume that the description is correct so far

as the reference to these natural monuments is con-

cerned.

Counsel complains of an instruction of the Court

below in the following words

:

'

' If there is a variance or discrepancy between
the stakes and monuments on the ground and the

recorded location certificate, the stakes and
monuments will prevail over the recorded loca-

tion certificate as superior evidence of the partic-

ular ground located and its boundaries."

In support of this instruction we cite the follow-

ing:

"Where there is a variation between the rec-

ord and the markings on the ground, the locator

must keep his monuments up to the extent that

gives fair and reasonable notice. The markings
on the ground will control when there is a varia-

tion between such markings and the location no-
tice of record."

{Cyclopedia of Laiv and Procedure, Volume
27, page 574.)

We have already shown that permanent and visi-

ble monuments may be stakes, or a well estal)lished

claim, and in view of the testimony of Vogel to the

effect that he not only placed stakes on the ground,
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but maintained them, the instruction of the Court in

reference to the permanent moniunents is a proper

instruction under the circumstances.

"I kept up the stakes at all the time and they

were marked all the time. * * * I was pres-

ent at the time of the survey, November, 1904;

the original stakes were standing at that time,

and the location notice was on the ground."

(Transcript, p. 25.)

Counsel complains that the Court should have given

an instruction to the effect that, "whether or not the

location notice of the Lillian was sufficient to comply

with Section 2324 R. S. was a question of fact that

should have been submitted to the jury with instruc-

tions as to what the essentials of the location notices

were. '

'

We contend that in effect this particular instruc-

tion was given to the jury, and in support of the con-

tention we quote as follows

:

"Whether or not there has been a sufficient

marking of a location on the ground in contro-

versy by the plaintiff or the defendants in this

case, so that the boundaries could be readily

traced, is a question of fact for you to decide.

Any marking of the ground claimed by stakes

and monuments, with or without written notices,

whereby the boundaries of the claim can be read-
ily traced is sufficient. The test of the sufficiency

of the marking is whether, by means thereof, the
boundaries of the claim can be readily traced on
the ground."

((Transcript, page 46.)
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The instruction asked for by plaintiff, found on

page 59 of the Transcript, is objectionable; in fact it

comprises two distinct propositions coupled together

;

first, the question of whether or not there was a min-

ing custom, and the second, as to the sufficiency of the

location notice and its legal effect. -

We submit also that the proposed instructions

found on pages 56 and 57 of the Transcript which

plaintiff requested the Court to give are oTbjectionable

because each instruction comprised within itself sep-

arate and distinct propositions which could not be

coupled together and the portions of said instructions

which properly state the law, were in fact given by

the Court to the jury on pages 44, 45, 46 and 47 of the

Transcript.

CONCLUSION.

We respectfully submit therefore, that the original

notice as posted and recorded was sufficient under the

statute, and was a valid location notice, but that even

if the said location notice was defective in respect to

the description, first, it was not necessary to record

the location notice at all, and, second, inasmuch as

the title of defendants had already been perfected,

it was possible to amend the location notice as to its

description without affecting the rights of defend-

ants. We must ask the indulgence of the Court and

counsel for our delay in serving and filing this Brief,

caused by delay in .the Alaska mails, and we trust
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that our clients' rights may not be jeopardized by our

haste in the preparation of the argument.

Eespectfully submitted,

Albert H. Elliot

and

William H. Packwood,

Attorneys for Defendants in Error.


